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'114lclc6dT ~ !,!R,q1cn cp]" -;,-r=f ~ t@T

Name & Address of the Appellant & Respondent

Mis. Kalptaru Power Transmission Limited

al{ arf zr 3r4l am4gr sriitr rjra asa & it az zu arr a ufa zaeiferf ft
ag ·Ty er sf@art at sr#la za gaterur 34 Wgaar &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+Jffil xNcbl'< cpf~allJT~ :
Revision application to Government of India :
(4) #ta 6Ta zyca 3rf@fzm, 1994 ctfl° efRT 3iafa fa sag mg mm#i # a
~ t:lm cpl" '3ll-t:lm cB" "!,!"~ ~ cB" 3fdT@ g=tern 3naa 'ara ra, Rd »T,
f@a ianzu, Ga f@qr, a)ft if5ra, flu t +ra, ir mf, { fact : 110001 cpl"
ctfl° fl~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) <lft +f@ ctfl° 6l"f.i cB" m a 4n ff arar f@ft ·l-J0 :S!lll'< <TI ~ i:bl'<i!sll~
jar fa8t nssrm a au susrnma a ad g; mf #, zu fa8 asrn zn aver
'qffi" "% fcITT:Ti i:bl'<i!sll~ ~ <TI fcITT:Ti ·+1°-silll'< ~ "ITT +f@ ctfl° >fwm cB" cITTA ~ °ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma as Rh# vrz zuTq? uffa +f@ "CJx m +f@ cB" FclP!◄-1r0 1 ~~~

~+f@ "CJx 8ra zca fa a ma u ma #a fa#t z, u var fufRa
er
{b) In case of rebate of duty of excise on goods exported to any country or territory,.out?ide..
India of on excisable material used in the manufacture of the goods which are exp9rtecf to' any · ·
country or territory outside India. /\·'· . 's:°•a
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(c)

... 2...

~-~ cITT ~ ~ ~~ cB" are (aura zI ~ cpl") f.rmcr TTlTTTT l1<Tf
mnre it1
In case _of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . . .

ti" 3:ffcFi '3c41i;.-f cf>! '3t41<:;rl - wP cfi 'T@Ff cB" ~ \YJ1'~ cpm l=fRl ~ ~ % 3-TN
~~ \YJ1' ~ 'cfffi -qct ~ cB" ~a,~er ~. 3N@ cB" ID-IT -cnfur err ~ tR m
cTIG if fctm~ (.=f.2) 1998 tlRT 109 arr Rga fag ·rg st I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3clllc:Fi ~ (arcfu;r) Pllll-flclcll, 2001 cB" mB 9 cB" 3faim fclPl~cc ~ "fffim
~-8 if at 4fut #, ha mer # uRa an hfa feta cWf BIB cB" ~ ~-3,mf ~
3ft srrzr c#l" tat ufaij #a arr Ufa smaa f@an ur aifzy sr Ir Tar • cpT

gensff # aiaf nr as-z fufRa #t #ya ma.a er €sr-6 ram #6 uf
sf fer. ?

The above application shall be made in duplicate in Form N_o. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the ord13r
sought to be appealed against is communicated and shall be accompanied by two copies each· of
the 010 'and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing p_ayment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@aramaml?.T Ggj iaaa ya al qt zn 3ma # m err m 2001-
#h par al mg sit oz vivaaVaala a vnar st err 10001- c#l" -cm:r 'T@R c#l"
GIT;y
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr gr<ca, ah; sua zca vi tarn 3r4)Rtu mrmf@au uf r8ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) €tr 3grzyca 3rf@,fu, 1944 c#!" mxT 35- 11oif/35-~ cB" ~wfa":
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

sqa~Ra 4Rb 2 (4)a i sag 31a a srarat #t sr#ta, srftat # mm ii ft
zr«ca, hr area zyca vi hara 3rfl#tu +nrn@ravwr (fez) at ufa &Ra fl8at,
3161,~ if 3it-2o, q #ccRu aqsvs, aruf T, -:l-li3i-fGlci!IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) h4ht 5ngens (sr@a) Rm1aa, 2001 cBl" mxT 6 cB" aw@ >fCf'5f ~--~-3 if~
fag 7gar 3r4lat1 nrznf@era0i #t n{ 3r@ta # fcl% 3flfR;r fcp-q ~~ c#l" ,"'tfR >ffum ~
uii var zyca #t in, an #t l=ff"rr 3it ma ·TIT if+ T; 5 al IT Ua m t cffif
~ 1ooo /- -cm, ~ m-.fr I si sn zrcn #it air, an at l=ftrr am ww:rr lfm ~
I, 5 GT IT 50.GIT l m at q; 5o/- pt Gr#t a)ft 1 'G'loT ~~ c#l" l=fTTI',
~ cBl" -i:rtir 3it cnru ·Tzar if u; 5o al zIT wk vnr & asi nu; 100oo /- ffi
~mlfr I cBl" ffl x-J614cf> xftitcl'< ~ ',--f"]1=f "ff ea1f#a &ayr a vizier at '1IT<l I "ll6
glue Unl # fa4t rf@ Xi I &G-1 f.,cp lff?f * ~ cti- wrm cpT m ..#

. The appeal to the Appellate Tribunal shall be filed in quadruplicate in forrg/•-EA'~~ .:a~,'.: - ·,';,,.
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompacijed against" -, _·..
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and(RsJ o,o·otv> \_.;,; _
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50Lac '. '...
respectively in the form of crossed bank draft in favour of Asstt. Registar of a bran'~~ of.·anX'., · .%
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nominate public sector Qank of the plaoe where the bench of any nominate public sectorbank of
the place where the bench of the Tribun·aI is situated S;

(3) <rft~~if~~~ cpl~ mm i m~ ~~ * ~ ttR=r cpl :rmr=r-~
<i'lT ~ fclRrr \i'lF'IT ~ ~ -cr&r * Ncr ~ 'lfi fc!, f&w ~ cpJ<f ~ ffi * ~ ~~ ~
~cm- ifcn 3lifu;r uTgralal ya am)aa fqzn \J[]"ffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the· fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllclll ~~1970 <ll2:IT 'ffiTim c#I"~-1 cB' akrT@~~~ .
a 3ea zur qr rr zuenfenfa Rufu qi@era5rtsr a r@ta #t v 4fa q
Xi1.6.50 tfxl cf>T arzarzl zrcn Res Gamm zh a1fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) ~ 31R~ 1TTlwlT cm--~ ffl cJIB ml=f1 c#I" 31R 'lfr UJR~ fcom \rlTaT %
it #lm zrc, 3€hr sna yea gi hara arfltq mraf@aw (arzuffqf@;) Rm, 1982 if
ffga l
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)tar area, he4rzr 3eua area vi hara 3rd1frr. uf@raw («fr4a) h ff 3rdi m- mcm>rr at
hhr 35ul era 3rf@1fez#, &&y Rt arr 39a giufrfa#tr+iz-) 3rf@1fez1a 268V(&#
i€I 2s) f@air: a.e.29 5ittfa4tr 3@)7zn, &&&9 #rars h 3iafaharaant aft raftn,r fee a$ qa-fr 5a acar3rfaf &, arra fs zr arr a 3iauia sat#tsr arc#
3ref@ra2rfr aratu 3rf@rat
h4r 5=ul rcaviharah 3iauaafar arr areai fear gnf@a?

(i) 'llro 11 tf cff 3iauf ffifr a#
(ii) rzs # #t n{a fr
(iii) adza fl!d-11 cl <'ii h frra cff .3RfclTc1" ~~

-> 3fm EfQRf~fcn°~ 'Umcli"~ fmi'm8t. 2) 3f21f2721a,2014 cli" 3,ITT=a,tqfrfcITTfl'~~cli"
~a=r~~ 3-r;;ff lJcf .3fl:fn,rqi)-~~Ml
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014. (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s3erh 4fa3rhuf@)awhwar asi greens 3rzrar eamGOs m,nRa ~m CflldT fm1lCJN?
h 1o% parau 3it szihaau Rafa taaavsh 10% para ursraaz[
(6)(i) In view of above, an appeal against this order shall lie before the Tripunaron
payment of 10% of the duty demanded where duty or duty and penalty are in disp4te, or:
penalty, where penalty alone is in dispute." / \ .·
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ORDER-IN-APPEAL

· This appeal is filed by the Assistant Commissioner of CGST,

Gandhinagar Division under Section 84(1) of the Finance Act, 1994 [for short
the department] against order-in-original No.06 to 011/Ref/S.Tax/UHB/2017

dated 27.01.2017 [for short-impugned order] passed by the Assistant
Commiissisoner of CGST, · Gandhinagar Division [adjudicating authority], in
terms of Review Order No.03/2017-18 dated 27.04.2017 of the Commissioner
of CGST, Gandhinagar in respect of M/s Kalpataru Power Transmission Ltd.,
101, Part-III, GIDC Estate, Sector-28, Gandhinagar [for short-KPTL]

2. Briefly stated, M/s KPTL has filed a refund claim amounting to
Rs.63,61,315/- for the period of April 2013 to September 2014, in terms of
amended provisions of notification No.41/2002-ST dated 29.06.2012 before

the adjudicating authority on 19.12.2016. The said refund claim is pertaining

to the service tax paid on taxable services viz. CHA, THC, Transport by Rail
and Cleaning service, which were received and used for export of goods
manufactured by them. The adjudicating authority, vide the impugned order
has sanctioned the refund amount of Rs.61,29,408/- and rejected
Rs.2,31,907/~- On scrutiny of the said impugned order, it was observed that
the adjudicating authority has sanctioned wrongly sanction the refund
amounting to Rs.1,04,749/- which resulted in non fulfilment of condition No.1

(c) of the notification No.41/2012-ST supra.

3. Being aggrieved with an amount of Rs.1,04,749/- sanctioned by the
adjudicating authority, the department has filed the present appeal on the

grounds that:.
• The adjudicating authority has sanctioned the said refund amount in the

cases where the difference between the amounts of rebate under
procedure specified in paragraph-2 and paragraph-3 is less than twenty
percent of the rebate available under procedure specified in paragraph 2
which resulted in non fulfillment of condition No.1(c) of the notification

No.41/2012-ST dated 29.06.2012.
• The amount of said rebate is not admission in terms of said condition

and therefore deserves to be not allowed to M/s KPTL.

4. Personal hearing in the matter was held on 07.09.2017. Shri S.J.Vyas,

0

-o-- . · '

,---i-..
• Paragraph 2 provides for refund at pre-determined rate whereas ., _'_;z -. •,

paragraph 3 for refund on actual basis. Therefore, the difference 0f 29%, s.4@ };j'
referred in proviso (c ) of the notification would only imply that ithet j,, }fu . ·•\ ,••,,,,-} /~"'-

@ \'as".

Advocoate appeared on behalf of M/s KPTL and reiterated the grounds of
appeal and submitted written submissions. They submitted that:
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amount of refund as per;paragraph 3 should bemore than 20% of the
amount of refund as per paragraph 2 and available without following
detailed procedure of paragraph 3.

• If the actual refund available is more than 20% of the pre-determined
rate refund, the question. of selecting paragraph 3 procedure would
arise; therefore, the difference of 20% referred in the notification is

paragraph 3 being more than 20% of paragraph 2 amount. It cannot,

therefore, imply that paragraph 3 of notification should be less than
20% of paragraph 2 amount.

5. I have carefully gone through the facts of the case and submissions
made by the department as well as M/s KPTL. The short point to be decided in

the departmental appeal is as to whether the total refund claim sanctioned by
the adjudicating authority is correct or as alleged by the department, the

amount of Rs.1,04,749/- is not admissible to M/s KPTL in terms of condition
No.1(c) of the notification No.41/2012-ST dated 29.06.2012.

6. For sanctioning rebate under notification supra, the condition No.1(c) is

as under:
"the rebate under the procedure specified in paragraph 3 shall not be claimed
wherever the difference between the amount of rebate under the procedure
specified in paragraph 2 and paragraph 3 is less than twenty per cent of the
rebate available under the procedure specified in paragraph 2;

The condition supra clearly stipulates that the refund in such cases is not

admissible if the percentage difference is less than 20 % between the amounts

of rebate under the procedure specified in paragraph 2 and paragraph 3.

7. I observe that in the review order, the department has discussed details
O- of 47 shipping bills, where the adjudicating authority has sanctioned rebate of

Rs.1,04,749/- wrongly in violation of above referred condition No.1( c) of the

notification. I also observe that the department has calculated the percentage
of difference and found it as less than 20 % of rebate availed under the
procedure specified in paragraph 2 of the notification in respect of said 47

shipping bills with a formula viz., Eligible Rebate under paragraph 2 = Rebate
claimed/eligible under paragraph 3 (-) Eligible Rebate under paragraph 2/
Eligible Rebate under paragraph 2 x 100. Prima facie, I find merit in the said

calculation and the argument put forth accordingly by the department in their
appeal, especially in a situation where the adjudicating authority has not
described any such formula in the impugned order. In the circumstances, I am

of the considered view that the adjudicating authority is required to be re
verified the amount in respect of 47 shipping bills mentioned in the department

' \ ·.-I -
. . I..•
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appeal and pass necessary order for recovery of the said amount, if the

calculation put forth by the department found correct.

8. In view of above discussion, I remand the case to the adjudicating

a@?
(5mr gin)

3gm (3r@tr -)
Date: /10/2017.

authority. The department appeal stands disposed of accordingly.

arr af#{ 3rd at far 3qitas aft# far arr

Attested

>..l..,,
«60%
Superintendent (Appeal)

0

By RPAD
To
M/s Kalpataru Power Transmission Ltd.,
101, Part-III, GIDC Estate, Sector-28, Gandhinagar

Copy ta:-

1.
2.
3.
4.

I 5,
(6

The Chief Commissioner, CGST Zone, Ahmedabad.
The Commissioner, CGST, Gandhinagar
The Addl,/Joint Commissioner, (Systems), CGST, Gandhinagar
The Dy./ Asstt. Commissioner, CGST Division Gandhinagar
Guard file.
P.A


