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Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad =
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to 011/RefiS. Tax/VHB/2017 {3 : 27.01.20179 R

Arising out of Order-in-Original: 06 to 011/Ref/S.Tax/VHB/2017, Date: 27.01.2017 & 06
to 011/ReflS.Tax/VHB/2017, Date: 27.01.2017 [ssued by: Assistant Commissioner,
Central Excise, Div:Gandhinagar, Ahmedabad-Ill. :
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Name & Address of the Appellant & Respondent
M/s. Kalptaru Power Transmission Limited
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any counfry or territor’y,tou‘tsi_d‘e, )
India- of on excisable material used in the manufacture of the goods which are exported to any
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country or territory outside India. /,'.{;»_;/;f .
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or-after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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. The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO ‘and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) S TUST Yo SMAFTA, 1944 B GRT 35— W0 /35~ B Sta—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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~ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form+EA23. y
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accomparied-againgt~. * .-
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and/Rs.10,000/2 &
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50°'Lac Ve
respectively in the form of crossed bank draft in favour of Asstt. Registar of a braﬁéb of;any;
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ; _ :
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In case of the order covers a number of order-in-Original, fee for each O.l.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(B) 1T Yk, HearT SeuTe Yeeh Td el 7Tl WTiIesoT (Hiecte) o Wid 3rdielt o el o

FAIT SEUTG, Yo ATATATH, 1Y T UNT 39 & iasie RAI(HSAT-) AATATH 202w (08Y &Y
HE&AT :9) TaeTieh: of.0¢. 08y Y & ol IR, $::Y it URT ¢3 & 3icTola Jarex &l Y areg fr
% ¥, R AR T 01 QR St e sifard €, aerd RF 5@ Ry & iaeia St A S arelr
3R 3 TR o dis wOU @ ARE A B
FeLI SCUTE, e TG YT & Iicie « Aer fone a1w e » & [Aae AT §

()  9RT 11 3 & aeia AT e

(i)  Berde st & off 75 T ARY

(i) VFIE S FIFE & [IA 6 F 9T &I @A

— 3 92 7 B 50 T & wraere R (. 2) 3w, 2014 & 3REH & qF el srdiel wiitieny &
geT fararrdier ToTet 3rff vd - 37diver &Y oL A @9

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014. (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

6)(i) wa@r%ﬁmmﬁmﬁaﬁmﬁa{mwmmﬁaﬁaﬁra‘m‘iﬁrﬁmeﬁﬁ
& 10% S9TeeT O 31X STe dverel s Fianfere e e &us & 10% SFTeer OX o off ekt ¢ |
(6)() In view of above, an appeal against this order shall lie before the Tribunal:on

payment of 10% of the duty demanded where duty or duty and penalty are in dISpLIte or. ’
penalty, where penalty alone is in dispute.” ETCEE
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ORDER-IN-APPEAL

" This appeal is filed by 'fhe Assistant Commissioner of CGST,
Gandhinagar Division under Section 84(1) of the Finance Act, 1994 [for short-
the department]_ against order-in-original No.06 to 011/Ref/S.Tax/UHB/2017
dated 27.01.2017 [for short-impugned order] passed by the Assistant
Commiissisoner of CGST, "Gandhinagar Division [adjudicating authority], in
terms of Review Order No.03/2017-18 dated 27.04.2017 of the Commissioner
of CGST, Gandhinagar in respect of M/s Kalpataru Power Transmission Lid.,
101, Part-III, GIDC Estate, Sector-28, Gandhinagar [for short-KPTL]

2. Briefly stated, M/s KPTL has filed a refund claim amounting to
Rs.63,61,315/- for the period of April 2013 to September 2014, in terms of
amended provisions of notification No.41/2002-ST dated 29.06.2012 before
the adjudicating authority on 19.12.2016. The said refund claim is pertainin'g
to the service tax paid on taxable services viz. CHA, THC, Transport by Rail
and Cieening service, which were received and used for export of goods
manufactured by them. The adjudicating authority, vide the impugned order
has sarmctioned the refund arnount of Rs.61,29,408/- and rejected
Rs.2,31,907/-. On scrutiny of the said impugned order, it was observed that
the adjudicating authority has sanctioned wrongly sanction the refund
amounring to Rs.1,04,749/- which resulted in non fulfilment of condition No.1
( c) of the notification No.41/2012-ST supra.

3. Being aggrieved with an amount of Rs.1,04,749/- sanctioned by the
adjudicating authority, the department has filed the present appeal on the
grounds that:.
¢ The adjudicating authority has sanctioned the said refund amount in the
cases where the difference between the amounts of rebate under
procedure specified in paragraph-2 and paragraph-3 is less than twenty
percent of the rebate available under procedure specified in paragraph 2
which resulted in non fulfillment of condition No.1(c) of the notification
N0.41/2012-ST dated 29.06.2012.
o The amount of said rebate is not admission in terms of said condition
and therefore deserves to be not allowed to M/s KPTL.

4, Personal hearing in the matter was held on 07.09.2017. Shri S.1.Vyas,
Advocoate appeared on behalf of M/s KPTL and reiterated the grounds of
appeal and submitted written submissions. They submitted that:

e Paragraph 2 provides for refund at pre-determined rate whereas“ o

paragraph 3 for refund on actual basis. Therefore, the difference of 20?/0‘
referred in provnso (c ) of the notlﬁcatlon would only imply that the(
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amount of refund as pera,paragraph 3 should be gnore than 20% of the
amount of refund as per paragraph 2 and avallable without followmg
detailed procedure of paragraph 3. '

o If the actual refund available is more than 20% of the pre-determined

- rate refund the questlon of selecting paragraph 3 procedure would
arise; . therefore, the difference of 20% referred in the notification is
" paragraph 3 being more than 20% of paragraph 2 amount; It cannot,
therefore, imply that paragraph 3 of notification should be less _than.
20% of paragraph 2 amount.

5. I have carefully gone through the facts of the case and submissions
made by the department as well as M/s KPTL. The short point to be decided in
the departmental appeal is as to whether the total refund claim sanctioned by
the adjudicating authority is correct or as alleged by the department, the
amount of Rs.1,04,749/- is not admissible tc M/s KPTL in terms of condition
No.1(c) of the notification No.41/2012-ST dated 29.06.2012.

6. For sanctioning rebate under notification supra, the condition No.1(c) is
as under: ‘

“the rebate under the procedure specified in paragraph 3 shall not be claimed
wherever the difference between the amount of rebate under the procedure
specified in paragraph 2 and paragraph 3 is less than twenty per cent of the
rebate available under the procedure specified in paragraph 2;

The condition supra clearly stipulates that the refund in such cases is not
admissible if the percentage difference is less than 20 % between the amounts
of rebate under the procedure specified in paragraph 2 and paragraph 3.

7. I observe that in the review order, the department has discussed details
of 47 shipping bills, where the adjudicating authority has sanctioned rebate of
Rs.1,04,749/- wrongly in violation of above referred condition No.1( c) of the
notification. I also observe that the department has calculated the percentage
of difference and found it as less than 20 % of rebate availed under the
procedure specified in paragraph 2 of the notification in respect of said 47
shipping bills with a formula viz., Eligible Rebate under paragraph 2 = Rebate

claimed/eligible under paragraph 3 (-) Eligible Rebate under paragraph 2/

Eligible Rebate under paragraph 2 x '100. Prima facie, I find merit in the said
calculation and the argument put forth accordingly by the department in their
appeal, especially in a situation where the adjudicating authority has not
described any such formula in the impugned order. In the circumstances, I am
of the considered view that the adjudicating authority is required to be re-
verified the amount in respect of 47 shipping bills mentioned in the department
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appeal and pass necessary order for recovery of the said amount, if the
calculation put forth by the department found correct.

8. In view of above discussion, I remand the case to the adjudicating

authority. The d'épartment appeal stands disposed of accordingly. 3rdrereRar
T G TS andeT @ TTERT SO e § RReT S © |
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Date:  /10/2017.

Attested
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Superintendent (Appeal)

By RPAD

To

M/s Kalpataru Power Transmission Ltd., ;

101, Part-11I, GIDC Estate, Sector-28, Gandhinagar

Copy to:-

1. The Chief Commissioner, CGST Zone, Ahmedabad.

2. The Commissioner, CGST, Gandhinagar b
3. - The Add!./Joint Commissioner, (Systems), CGST, Gandhinagar

4, The Dy. / Asstt. Commissioner, CGST Division Gandhinagar

5. Guard file.
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